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A request for continued examination under 37 CFR 1.114, including 
tine fee set fortli in 37 CFR 1 .17(e), was filed in this application after final 
rejection. Since this application is eligible for continued examination under 
37 CFR 1.114, and the fee set forth in 37 CFR 1.17(e) has been timely 
paid, the finality of the previous Office action has been withdrawn pursuant 
to 37 CFR 1.114. Applicant's submission filed on August 12, 2009 has 
been entered. 

The following is a quotation of 35 U.S.C. 103(a) which forms the 
basis for all obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 30-44 and 46-54 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Kawada (3,686,240) as further evidenced by 
applicant's admission in the specification at page 10, lines 3-21 and 
Defense article taken together. 

Kawada discloses making cacao butter substitute from palm oil. In 
example 2 palm middle melting fraction is hydrogenated to an iodine value 
of 35.9 and a trans acid content of 1%. The hydrogenation process utilized 
copper-chromium-manganese oxide catalyst at 200C. Applicant admits 
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that his starting glyceride is palm mid-fraction at page 10, lines 3-21 of the 
specification. But further evidence of the composition of palm mid fraction 
is provided by Defense in Table VIII. The claims appear to differ from 
Kawada as further evidenced by Defense in the recitation of the extent of 
CI 8-0 in the hydrogenated product. The starting materials are the same in 
Kawada and the claims and the trans acids are the same and the process 
is the same. One of ordinary skill in the art would expect the extent of C18- 
0 to also be the same as a result of the process of Kawada. In this case 
the first fat and second fat are the same fat. Kawada teaches that his 
product has use as a cacao butter substitute. It is appreciated that the 
particular use of the fat in all of the confectionary products of the claims is 
not mentioned but cacao butter is a known component in confectionaries. 
To utilize a cacao butter substitute in place of cacao butter would have 
been an obvious way to provide an alternate confectionery product at a 
potentially lower cost to the consumer. 

Applicant has filed a declaration attesting to the fact that his fat is a 
non-tempering fat and that the fat in Kawada is a tempering fat. This 
declaration has been considered but is not persuasive. At page 10, lines 3- 
6, of applicants specification the first fat is described as being from high 
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quality PIVIF or palm mid fraction, which is the same fat used by Kawada. 
Applicant describes his first fat composition at page 12, lines 6-7 to be a 
non-tempering fat. In example 2 palm middle melting fraction is 
hydrogenated to an iodine value of 35.9 and a trans acid content of 1%. 
The hydrogenation process utilized copper-chromium-manganese oxide 
catalyst at 200C. The fact that a different product may be obtained from 
the process is not seen to result in an unobvious process. Second the 
claims are not commensurate in scope with the declaration. Applicants' 
starting fat composition is disclosed in the declaration at point 9 to have a 
specific starting composition which is narrower than the fat composition set 
forth in the claims. 

Claims 55-57 and 59-86 are rejected under 35 U.S.C. 112, second 
paragraph, as being indefinite for failing to particularly point out and 
distinctly claim the subject matter which applicant regards as the invention. 

The differences in the solid fat content set forth in claims 55 and 56 
are indefinite because the percent difference in solid fat is based on an 
unknown. An amendment to the claims setting forth the specific solid fat 
content at 20C and 35C would overcome the rejection. 
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Claims 55-57 and 59-86 would be allowable if rewritten or amended 
to overcome the rejection(s) under 35 U.S.C. 112, 2nd paragraph, set forth 
in this Office action. 

Applicants' arguments relating to the product claims are persuasive. 
Accordingly the rejection of the product claims over the applied art has 
been dropped. 

Any inquiry concerning this communication or earlier communications 
from the examiner should be directed to Carolyn A Paden whose telephone 
number is (571) 272-1403. The examiner can normally be reached on 
IVIonday to Friday from 7 am to 3:30 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, Keith Hendricks can be reached by dialing 571-272- 
1401 . The fax phone number for the organization where this application or 
proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained 
from the Patent Application Information Retrieval (PAIR) system. Status 
information for published applications may be obtained from either Private 
PAIR or Public PAIR. Status information for unpublished applications is 
available through Private PAIR only. For more information about the PAIR 
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system, see http://pair-clirect.uspto.gov. Should you have questions on 
access to the Private PAIR system, contact the Electronic Business Center 
(EBC) at 866-217-9197 (toll-free). 

/Carolyn Paden/ 
Primary Examiner 1794 



